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Patent owners A, B,
C and D all agree to
separately license on
royalty-free terms to
any adopter

RF, RAND-Z, RF-RAND
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Patent owners A, B,
C and D all agree to
separately license on
RAND terms to any
adopter

Patent owners A, B,
C and D all agree to
license collectively to
adopters at an
agreed-upon rate

RAND

Pool




A “patent pool” 1s an agreement between two or more patent owners to license one or more of
their patents to one another or third parties.” Alternatively, a patent pool may also be defined as
“the aggregation of intellectual property rights which are the subject of cross-licensing, whether
they are transterred directly by patentee to licensee or through some medium, such as a joint

venture, set up specifically to administer the patent pool.”

> See JOEL I. KLEIN. AN ADDRESS TO THE AMERICAN INTELLECTUAL PROPERTY LAW A SSOCIATION, ON THE
SUBJECT OF CROSS-LICENSING AND ANTITRUST LAW (May 2, 1997), reprinted at
http://www.usdoj.gov/atr/public/speeches/1123 . htm (noting that United States v. Line Materials . 333 U.S. 287, 313

1.24 (1948) states that the term “patent pool™ 1s not a term of art.)
® See Klein, supra at_ http://www.usdoj.gov/atr/public/speeches/1123 htni.

http://www.uspto.gov/web/offices/pac/dapp/opla/patentpool.pdf
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3. PATENT POOLS IN PRACTICE

Chur assessment of patent pools is based on nine modem organizations, all of which grew
out of standard setting efforts * In particular, we study the operating practices of the
following patent pools:

s 1394 apool that aggregates patents comprizing the 1394 (FireWire) standard for
digital andio and video imterfaces, developed by the Institute for Electrical and
Electronics Engineers (IEEE). Almost all modem digital camcorders have
inchuded a FireWire connection since 1995 and many computers intended for
home or professional andic/video use have built-in FireWire ports.

¢ 3G Partnership Project (W-CDMA FDD), a pool created as part of the 3G
Patent Platform Arrangement, provides access to a subset of the IPEs needed to
migrate to the 3G wireless standard.”

¢  AVC, apool based on the Advanced Video Coding (AVC) standard developed
jointly by MPEG and the International Telecommmnications Union (TTU) Video
Coding Experts Group (VCEG), a combination known as the Joint Video Team
AVC 15 a standard for a digital video codec (a device or software module that
enables video compression of decompression) which is noted for achieving very

Bluetooth, a pool that emerged from the IEEE Blustooth standard for wireless
personal area networking, which provides a way to connect and exchange

information between devices like PDAs mobile phones, laptops, etc. via a
secure, globally unlicensed short range radio frequency.

¢ DVE-T apool based on the European Telecomnmnication Standards Institute
(ETSI) standard for Digital Video Broadcasting-Terrestrial.

¢ DID-1, apool with three founding members contributing to DVD Formm's
Digital Video Disc (Video and Read Only Memory (F.OM)) standards.

Layne-Farrar, Anne and Lerner, Josh, To Join or Not to Join: Examining Patent
Pool Participation and Rent Sharing Rules (January 7, 2008). Available at SSRN:
http://ssrn.com/abstract=945189
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2007 — FTC/DoJ memo

Much of the U.S. ‘black letter’ law on patent
pools
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iidard for Standards”

Current Patent Pools

MPEG-2
ATSC
AVC/H.264
WCA
MPEG-4 Visual
MPEG-2 Systems
1394
MPEG4 Systems

Pools in Formation

LTE

Advanced Audio Coding (AAC)

AGORA-C

Digital Radio Mandiale
IEEE 802.11

MHF

MFPEG-2 AAC

MPEG-4 SL3

MPEG Surround

MFC
truzway/OCAP
TW-Anytime

AGORA-C

Digital Radio Mondiale
IEEE 802.11 (a-j)

IEEE 802.11n

LTE Flatform

MHP

MPEG Surround
MPEG-4 Audio

Mear Field Communications
QCAP

FPower over Ethernet
TV - Anytime

Wi 20

SISVEL

Background
MPEG Audio
CWB-T

TOPteletext
LUHF-RFID
CDMAZ000
DECT

Background
DVB-H

LTE
DWB-T2



Frivately held MPEG LA doesn't disclose revenues, but O'Reilly's counterclaim alluded to its “collection of
Rillions of dollars™ in royalty fees.

Inits suit, MPEG LA alleged that Futa and O'Reilly spent the company's maney on things “that were plainly not
inthe bestinterests of MPEG LA™ and that O'Reilly received an excessive salary — 32.4 million in 2005 — as
well as lavish perks that included a Farsche.

http://www.multichannel.com/article/128111-MPEG LA Dueling Lawsuits Get Settled.php




Key concepts

“Blocking " patents
“Complementary ” patents
“Competing ” or “substitute " patents

DOJ-FTC IP Guidelines: “pooling
arrangements are often procompetitive . . .
[but] can have anticompetitive effects in
certain circumstances”

— Generally evaluated under “rule of reason”
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Pro-competitive benefits

Clearing blocking positions
Integrating complementary rights
Avoiding infringement litigation
Reducing transaction costs
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Some anti-competitive risks

e Overly Inclusive?
— Essential v. non-essential IP / tying
— Competing v. complementary patents
— Mitigate via independent evaluator

* Pricing/royalty discussions/decisions

o EXclusivity
— Mitigate via open calls for patents

— Mitigate via independent licensing of
iIndividual patents

12



http://www.justice.qgov/atr/public/hearings/ip/22265

5.pdf
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http://www.hdmi.com/pdf/HDMI Adopter Agreement 2002.11.01.pdf

[Note: DRAFT agreement from 2002]
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EE Times Asia Feb. 28, 2007
http://www.eetasia.cOm/ART 8800454467 499486 NT 3843e7b8.HTM

Financial analysts at WR Hambrecht and Co. have lowered their estimates of
SanDisk's revenue for 2007 and 2008 due to concerns that Samsung might dictate a
change to the royalties it pays on secure digital (SD) flash memory cards.

Samsung is estimated to have contributed around 90 percent of SanDisk's royalty
revenues in recent years. WR Hambrecht analysts have lowered SanDisk's
expected royalty revenues for 2007 from $373 million to $327 million, and from $500
million to $405 million for 2008; drops of $46 million and $95 million respectively.

.... "In the past, Samsung has paid an 8 percent royalty fee to SanDisk on NAND
MLC. As Samsung began making finished SD cards using NAN D MLC it was
obligated to pay an additional 6 percent royalty fe e to the SD Card Association
for the cards, of which 2 percent of thatwentto S  anDisk as a founding
member of the association ," according to WR Hambrecht.

"The result is that SanDisk has collected a staggering royalty fee from Samsung on
its finished SD cards. We have learned that Samsung decided to no longer make
those payments and therefore only pay a 2 percent royalty fee to SanDisk on any
SD card that Samsung makes and no longer pay the 8 percent MLC NAND royalty,"
the analysts noted in a statement. The analysts estimated that Samsung's move
puts at risk around 15 percent of SanDisk royalty revenues as early as Q2 of 2007
and about 25 percent of the MLC royalty payments that Samsung currently pays
SanDisk.
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The HTML5
video codec
debate

http://arstechnica.com/open-source/news/2009/07/decoding-the-html-5-video-codec-debate.ars
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Common areas of license scope and debate:
» Scope of license (ie spec reach or multiple specs)
» Categories to be licensed
* Who takes license/pays royalty
* Royalty allocation
» Cross-license accommodation or credits
» Defensive suspension

» Grantback

And the biggie...
» What should the royalty rate be?

All of the above tend to be debated vigorously by companies that
are either explicitly or not explicitly (as is often the case) at odds
with each other

Companies also may participate in pool meetings without firm

commitment to joining pool! -



